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The Stamp Act (WA) was 
repealed a few years ago

It has been a few years now since changes 
to the rules for assessing duty payable on 
property transfers limited the use of “and/
or nominee” for determining the eventual 
transferee yet some buyers are still trying to 
use it. 

Buyers should avoid using “and/or 
nominees” after their name on the contract 
then listing the proposed “related” entities 
because one the related entities listed (such as 
a superannuation fund) may not fit the criteria 
for the substituted purchaser rules and double 
duty may be applied to the contract.

The Stamp Act (WA) was repealed a 
few years ago with the introduction of the 
Duties Act 2008 introducing new methods of 
assessing duty (a fancy word for tax) payable 
on property transactions.

Section 42(2) of the Act provides that duty 
is not charged in certain circumstances where 
property is transferred between “related” 
parties. This means that an original buyer 
named on a contract for the sale of land is able 
to “re-transfer” it to a related person without 
incurring additional duty.

Section 43 of the Act specifies who 
may benefit from the substituted purchaser 
provisions but in essence, a buyer can transfer 
without additional duty to a parent, a spouse, a 
sibling, a sibling’s spouse or a child (over the 
age of 18). But not to a child’s spouse.

Interestingly, duty relief under these 
provisions can include a corporation where 
the original purchaser is the sole shareholder 
of the corporation and/or is related to each 
of the other shareholders as per the linear 
relationships outlined above. 

In part, these provisions offer some relief 
to buyers who when buying are uncertain 
as to the best buying entity within a family 
construct. They do not provide nor are they 
designed to offer the flexibility of the “and/
or nominees” phrases previously inserted into 
contracts to purchase and are now no longer 
accepted by the office of State Revenue. 

A fact sheet regarding the substituted 
purchaser provisions is available at 
www.osr.wa.gov.au and there is a tedious form 
that needs completing before the provisions 
can apply.

Meanwhile, if uncertain as to the most 
appropriate buying entity you should use, 
an “agency” agreement between you and the 
various buyer entity options, if in place prior 
to contracting to buy is the most effective 
way to avoid unnecessary additional duty. 
This allows buyers to offer on a property “As 
Agent For”. 
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